


TSG Reporting - Worldwide     877-702-9580

Page 1

1               UNITED STATES DISTRICT COURT
             NORTHERN DISTRICT OF CALIFORNIA

2

HAROLD JONES and GENEA     §
3 KNIGHT, on behalf of       §

themselves and all others  §
4 similarly situated,        §

                           §
5           Plaintiffs,      §

                           §  Case No. 3:17-cv-02229-RS
6 VS.                        §

                           §
7 CERTIFIEDSAFETY, INC.;     §

                           §
8           Defendant.       §
9

10

11

12

13                 VIDEOTAPED DEPOSITION OF
                CERTIFIED SAFETY, INC.,

14                BY AND THROUGH STEVE HINES
                     Houston, Texas

15                Thursday, January 18, 2018
16

17

18

19

20

21

22

23     Reported by:
24     RENE WHITE MOAREFI, CSR, CRR, CLR, CCR
25     JOB NO. 136526
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1

2

3

4

5                  January 18, 2018

6

7        ORAL DEPOSITION OF CERTIFIED SAFETY, INC.,

8  BY AND THROUGH STEVE HINES, held at the offices

9  of Martin, Disiere, Jefferson & Wisdom, Houston, Texas,

10  from 9:20 a.m. to 2:57 p.m., before Rene White

11  Moarefi, Texas Certified Shorthand Reporter,

12  Certified Realtime Reporter, Certified LiveNote

13  Reporter, Louisiana Certified Court Reporter, and

14  Notary Public in and for the State of Texas.  The

15  deposition was reported by computerized stenotype

16  machine and is pursuant to the Federal Rules of

17  Civil Procedure and the provisions stated on the

18  record herein.

19

20

21

22

23

24

25
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1                A P P E A R A N C E S
2

3  SCHNEIDER WALLACE COTTRELL KONECKY WOTKYNS
 Attorney for Plaintiffs, the Collective and

4  Putative Classes
  2000 Powell Street

5   Emeryville, California  94608
6  BY:   CAROLYN COTTRELL, ESQ.
7  LAWYERS FOR JUSTICE

 Attorney for T.R. Crummie and Putative Class
8   410 Arden Avenue, Suite 203

  Glendale, California  92103
9

 BY:   KRISTINA BUAN, ESQ. - VIA TELEPHONE
10

11  MARTIN, DISIERE, JEFFERSON & WISDOM
 Attorney for Defendant

12   808 Travis
  Houston, Texas  77002

13

 BY:   JIM CLEARY, ESQ.
14

15  Also Present:
16      MR. ANDREW JONES - VIDEOGRAPHER
17

18

19

20

21

22

23

24

25
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1                THE VIDEOGRAPHER:  We are on the

2  record.  Today's date is -- sorry.  Let me start

3  over.  That's the wrong one.

4                We are on the record.  This is the

5  start of tape -- tape labeled No. 1 on the

6  videotaped deposition of Steve Hines in the

7  matter of Harold Jones and Genea Knight on behalf

8  of themselves and all others similarly situated

9  versus CertifiedSafety, Incorporated, in the

10  court of United States District Court, Northern

11  District of California, No. 3:17-cv-02229-RS.

12                This deposition is being held at

13  808 Travis, 20th Floor, Houston, Texas 77002 on

14  January the 10th, 2018, at approximately

15  9:20 a.m.

16                My name is Andrew Jones from

17  the -- TSG Reporting, Inc., and I am the legal

18  specialist.  The court reporter is Rene Moarefi

19  in association with TSG Reporting.

20                Would the counsel please introduce

21  yourself.

22                MS. COTTRELL:  Sure, but let me

23  just correct the date.  It's January 18th, not

24  the 10th, 2018.  Carolyn Cottrell from Schneider

25  Wallace Cottrell Konecky Wotkyns representing the
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1  plaintiffs and the putative class -- classes and

2  collective.

3                MR. CLEARY:  Jim Cleary

4  representing the defendant.

5                MS. COTTRELL:  And, Kristina,

6  please announce your appearance.

7                MS. BUAN:  This is Kristina Buan

8  from Lawyers for Justice on behalf of plaintiff

9  T.R. Crummie and putative class.

10    CERTIFIED SAFETY, INC., BY AND THROUGH STEVE

11                       HINES,

12  having been duly sworn, testified as follows:

13                     EXAMINATION

14  BY MS. COTTRELL:

15         Q.  Good morning.

16         A.  Morning.

17         Q.  We met before the deposition began, but

18  for the record, my name is Carolyn Cottrell.  I

19  represent plaintiffs Harold Jones and Genea Knight in

20  addition to putative classes for Washington and

21  California and a nationwide collective in the case

22  against CertifiedSafety.  You're aware of the

23  allegations that have been made in this case?

24         A.  Yes, ma'am.

25         Q.  Okay.  Tell me what your understanding of
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1  your company is the only one to offer training to the

2  safety attendants?

3         A.  We believe so.

4         Q.  Okay.  Have there been any studies done on

5  that?

6         A.  No.

7         Q.  Okay.  And do you tell -- strike that.

8             Does CertifiedSafety tell its customers

9  that the safety attendants are all -- all go through

10  training?

11         A.  Yes.

12         Q.  Okay.  And is it your understanding that

13  all safety attendants throughout the country attend

14  the training?

15         A.  Yes.

16         Q.  And that's been the case for as long as

17  you've been there, correct?

18         A.  Yes.

19         Q.  And you represent that to customers?

20         A.  Yes.

21         Q.  Is it communicated to the safety

22  attendants that the training is voluntary as opposed

23  to mandatory?

24         A.  Yes.

25         Q.  Tell me about that.
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1         A.  Because when they come to us and they want

2  to get in the training, we make sure they understand

3  it's voluntary.

4         Q.  Okay.  Is there a documentation given to

5  them that says that?

6         A.  I'm not sure.

7         Q.  Have you ever seen a document that says

8  that?

9         A.  I have not.

10         Q.  Are the safety attendants required to sign

11  anything saying that they understand that the

12  training is voluntary?

13         A.  Not to my knowledge.

14         Q.  And the two-day training, how many hours a

15  day do these safety attendants spend in these

16  trainings?

17         A.  Up to eight hours each day.

18         Q.  And they are being taught how to perform

19  safety attendant duties in accordance with

20  CertifiedSafety's expectations, correct?

21         A.  Yes, and through OSHA.

22         Q.  So they're trained regarding how to

23  perform the duties of safety attendant in accordance

24  with not only CertifiedSafety's requirements,

25  correct?
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1         A.  Yes.

2         Q.  But also OSHA's?

3         A.  Yes.

4         Q.  Okay.  And that's been the case for as

5  long as you've been there?

6         A.  Yes.

7         Q.  Where are the trainings held?

8         A.  Trainings are held in League City,

9  Gonzales, Louisiana, Port Arthur, and Benicia.  Some

10  can be held off-site.

11         Q.  What does that mean?

12         A.  It means that we have some turnarounds

13  where we have a -- a few people that we have to train

14  so we don't -- we train them at the site.

15         Q.  Are those workers paid for the training?

16         A.  No.

17         Q.  Why not?

18         A.  Because it's voluntary.

19         Q.  But the training's necessary so that they

20  know how to perform their job?

21                MR. CLEARY:  Objection, misstates

22  the witness' testimony.

23         A.  I'm sorry.  Say that again.

24         Q.  Sure.  But the training's necessary so

25  that the attendants know how to perform their job
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1  correctly?

2         A.  Because they're paying -- they're paying

3  for that time.

4         Q.  Are you involved in negotiating the

5  contracts with the clients?

6         A.  No.

7         Q.  Who is?

8         A.  Chris Castle.

9         Q.  What's Chris' title?

10         A.  Chris is a scheduling manager.

11         Q.  Other than being looped in by

12  CertifiedSafety that the timekeeping is being done

13  accurately, do the clients have any responsibilities

14  with respect to timekeeping for CertifiedSafety's

15  safety attendants or other hourly employees?

16         A.  Clarify what that means.  I'm not sure I

17  understand what you're saying.

18         Q.  Sure.  Do the clients have their own

19  separate timekeeping system that they require

20  CertifiedSafety's hourly employees to use?

21         A.  They have a badging system.

22         Q.  And do all of CertifiedSafety's clients

23  use a badging system?

24         A.  They all use different ones, but, yes,

25  ma'am, most of them all do -- some do -- most of them
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1  do.

2         Q.  Okay.  Are you aware of any clients that

3  do not?

4         A.  I couldn't name them, but there's some

5  that don't.

6         Q.  Okay.  But that's the exception, not the

7  rule --

8         A.  Yes.

9         Q.  -- correct?

10         A.  Yes.

11         Q.  Okay.  So most of CertifiedSafety's

12  clients use badging systems that the -- that

13  CertifiedSafety's hourly employees are required to

14  use?

15         A.  Yes.

16         Q.  Okay.  And that's been the case 2014

17  through the present?

18         A.  Yes.

19         Q.  And what's a badging system?

20         A.  Well, you're -- you're given a badge, and

21  it could be your TWC card or it could be a badge.  We

22  give all employees badges.  So when they go into the

23  refinery, they have to badge in, and when they leave

24  the refinery, they have to badge out.

25         Q.  Okay.  And what's the purpose of the
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1         A.  Yes.

2         Q.  Throughout the country?

3         A.  Yes.

4         Q.  Anything else the foremen are doing other

5  than what you just described for me?

6         A.  No.

7         Q.  And the foremen, in addition to these

8  pre-turnarounds, are also working the turnarounds

9  with the safety attendants?

10         A.  What do you mean, working the --

11  they're -- they're -- they're working with them.

12         Q.  Right.

13         A.  Yes.

14         Q.  Now, does the client or does

15  CertifiedSafety determine the work schedules for the

16  hourly employees?

17         A.  Client.

18         Q.  And is all that information detailed in

19  the contracts between CertifiedSafety and the client?

20         A.  Yes.

21         Q.  Is it also -- strike that.

22             The contract also contains information

23  regarding the staffing levels required for projects

24  and turnarounds?

25         A.  Yes.
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1  oversees the safety attendants -- strike that.

2             Is there also a management team employed

3  by the client that oversees the hourly employees of

4  CertifiedSafety?

5         A.  I'm not -- I'm not sure what you mean by

6  "oversees."

7         Q.  Supervises.

8         A.  No, they don't supervise us.  They -- they

9  work through the project man -- the project leader.

10         Q.  The clients determine the scheduled shifts

11  for the workers, correct?

12         A.  Yes.

13         Q.  Determine the job duties to be performed

14  by the hourly employees, correct?

15         A.  Yes.

16         Q.  The -- the client determines the

17  timekeeping process to be followed?

18         A.  Yes.

19         Q.  The meal and rest break requirements that

20  must be complied with?

21         A.  Say that again.  Do they determine that?

22         Q.  Yes.

23         A.  They can in some cases determine when the

24  lunch breaks are, yes.

25         Q.  What cases?
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1         A.  Just I -- I just know that sometimes

2  they'll say here's -- here's what the contractors are

3  working and here are your lunch breaks that we need

4  to have the employees know about because they're

5  going to have the same lunch break.

6         Q.  Okay.  Does the client determine the --

7  the scope of the jobs performed by CertifiedSafety's

8  hourly employees?

9         A.  Yes.

10         Q.  The prerequisites to be able to perform

11  the job?

12         A.  No, I mean, they're just saying you have a

13  safety attendant.

14         Q.  They don't say you have to have a

15  safety -- safety attendant that has this, this, and

16  this qualification?

17         A.  No.

18         Q.  They -- do the clients provide

19  CertifiedSafety with information describing their

20  expectations from the safety attendants?

21         A.  No.

22         Q.  Okay.  And all of this information that's

23  dictated by the clients, would that be addressed in

24  the contracts between the clients and

25  CertifiedSafety?
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1         A.  To my knowledge, yes.

2         Q.  Okay.  The client determines the number of

3  labor hours required to perform a turnaround?

4         A.  Yes.

5         Q.  Okay.  There's a labor budget that's

6  typically part of the -- part of the contract?

7         A.  Yes.

8         Q.  And it details how many labor hours the

9  client is willing to pay?

10         A.  Yes.

11         Q.  And the expectation by the clients is that

12  CertifiedSafety will perform the work within the

13  labor hours budgeted, correct?

14         A.  Yes.

15         Q.  Okay.  And that's been the case 2014

16  through the present?

17         A.  Yes.

18         Q.  Penalties are provided in these contracts

19  if the labor hours budget is exceeded, correct?

20         A.  I don't know that.

21         Q.  Okay.  Who do you defer to on that?

22         A.  Chris Castle.

23         Q.  Okay.  Rewards are written into the

24  contracts if the -- if CertifiedSafety performs the

25  work within the labor hours budget, correct?
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1  coming in there.  There are 5,000 contractors.  I

2  need assistance in developing what the procedures are

3  going to be.  So you're using -- you're working for

4  the client.

5         Q.  Okay.  So the client and CertifiedSafety

6  determine the safety procedures?

7         A.  No, the client determines the safety

8  procedure.  We just say here's what we think that you

9  need.  They make the determination.

10         Q.  Okay.  So the -- CertifiedSafety makes

11  recommendations, the client ultimately determines

12  what the safety protocols are going to be on each

13  job?

14         A.  Yes, ma'am.

15         Q.  And also the amount and level of personal

16  protective equipment required?

17         A.  Yes.

18         Q.  And also equipment required?

19         A.  Yes.

20         Q.  Okay.  And that's been the case 2014

21  through the present?

22         A.  '15 that I know of.

23         Q.  Okay.  Do you have any information --

24  strike that.

25             Do you know whether the hourly employees
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1         Q.  Some sort of manual that addresses

2  security badging requirements?

3         A.  Not to my knowledge.

4         Q.  Okay.  You've seen some of the contracts

5  between CertifiedSafety and the clients, haven't you?

6         A.  No, ma'am.

7         Q.  All right.  Let's go to 10.  Looks like a

8  registration confirmation.  Do you see that?

9         A.  Yes, ma'am.

10         Q.  Okay.  See my client's name, Harold Jones,

11  at the top?

12         A.  Yes, ma'am.

13         Q.  Talks about class sites in Illinois and HR

14  orientation, et cetera.  You see that?

15         A.  Yes, ma'am.

16         Q.  Do you know whether Mr. Jones was paid for

17  this training?

18         A.  My understanding that sites and

19  orientation by the client is paid for.

20         Q.  Okay.  So training provided by the clients

21  is paid for?

22         A.  Yes.

23         Q.  How do you know that?

24         A.  Because I know that.  I mean, I -- I -- I

25  mean -- I mean, I know that, because we tell -- we
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1  tell the employee that.

2         Q.  Is that provided for in the contract?

3         A.  Yes.

4         Q.  Okay.  So this is training specifically by

5  the client to the hourly employee?

6         A.  Yes, ma'am.

7         Q.  And does that generally happen at the

8  start of all the projects?

9         A.  It starts when they generally -- well,

10  there's two ways they can do it:  One is they can --

11  sometimes they can do it local and we pay them.

12  Sometimes when they get to the site, it's provided

13  and they pay them.

14         Q.  I'm sorry.  What was the first instance?

15         A.  The first one is that -- like if you're --

16  like the Houston Area Safety Council would have sites

17  for a lot of the refineries where you can actually go

18  there and do it and then we pay them.  Or if you

19  don't have time or you didn't do it, you go to the

20  site and they have it there.

21         Q.  Okay.  So the client determines what the

22  hourly employees are going to get paid for, correct?

23         A.  They determine their rates.

24         Q.  They determine their shifts and hours,

25  too, right?
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1         A.  Yes.

2         Q.  They also determine which training's going

3  to be compensable and which isn't, right?

4         A.  Their training, yes.

5         Q.  Okay.  And then they tell you it's all

6  provided for in the contract, right?

7         A.  Yes.

8         Q.  And then CertifiedSafety -- they pay the

9  money to CertifiedSafety and the expectation is

10  CertifiedSafety's going to pay them in accordance

11  with whatever the contract says?

12         A.  Okay.  Are you talking about the training,

13  or are you talking about their wage rate?

14         Q.  Both.

15         A.  Well, the training is paid for, you

16  know -- what we do is that timekeeping will put that

17  into their rate -- into their daily hours.  And then

18  they're paid for it by us and then we bill the

19  client.

20         Q.  Got it.  And CertifiedSafety only pays the

21  workers -- or pays the workers in accordance with the

22  terms of the contract?

23         A.  As far as the training?

24         Q.  Okay.  We can start with training.

25         A.  Yes.
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1         Q.  -- fire retardant?  Okay.

2         A.  No, ma'am.

3         Q.  How about commute time?  Does the company

4  pay commute time?

5         A.  Commute time meaning what?

6         Q.  Travel from people's homes to jobsites.

7         A.  Local or out of town?

8         Q.  What's the difference?

9         A.  Well, local, we do not pay you to show up

10  at the jobsite.

11         Q.  Okay.  And what constitutes local?

12         A.  Local meaning --

13                MS. BUAN:  I'm sorry.  It was a

14  little ruffled.  Can you repeat that?

15                MS. COTTRELL:  Oh, sorry.  My

16  paper was on the speaker.

17                Can you read back the question,

18  please.

19                (Requested material was read.)

20         A.  Generally, just as a rule of thumb, 65 to

21  75 miles from the location, but we determine and the

22  client determines which jobs are local and which jobs

23  are not.

24         Q.  So it's up to the client to decide whether

25  a job's local or out of town?

Case 3:17-cv-02229-EMC   Document 211-2   Filed 12/19/19   Page 20 of 101

sgordon
Highlight



TSG Reporting - Worldwide     877-702-9580

Page 228

1         A.  Yes.

2         Q.  And CertifiedSafety reimburses depending

3  on how the client classifies a commute?

4         A.  We pay -- if the client determines it's an

5  out of town, they set the rates.

6         Q.  Does CertifiedSafety ever set the rates

7  for an out-of-town commute?

8         A.  No, we do not.

9         Q.  So it's always up to the client to decide

10  at what rate the hourly employees will be reimbursed

11  for commute time to out-of-town projects?

12         A.  It's -- it's not really -- well, okay.

13  There's two pieces.  There's one that's per diem.

14  Per diem is paid daily.  The client makes that

15  determination.

16         Q.  Does CertifiedSafety ever make the

17  determination as to the amount of per diems paid to

18  the hourly employees?

19         A.  No.

20         Q.  Okay.  And hasn't been the case 2014

21  through the present --

22         A.  It's always --

23         Q.  -- correct?

24         A.  It's always the client.

25         Q.  Okay.  And how does the client decide what
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1  to pay?

2         A.  They tell us.

3         Q.  Do you know what process they go through

4  to decide what per diem to pay?

5         A.  No, ma'am.

6         Q.  And the per diem amounts and what it's

7  compensating for would all be in the contracts

8  between CertifiedSafety and the client, right?

9         A.  Yes, ma'am.

10         Q.  And you don't have any information about

11  how they decide?

12         A.  No.

13         Q.  Do you --

14         A.  No.

15         Q.  The per diems don't have to do with actual

16  expenses incurred, do they?

17         A.  I don't know.  They just tell us this is

18  what we're going to pay per diem.

19         Q.  Okay.  So it's -- before the workers show

20  up to work, the contract's already negotiated, the

21  per diem amount is already decided, right?

22         A.  Yes.

23         Q.  And that's been the case 2014 through the

24  present?

25         A.  Yes.
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1         A.  No.

2         Q.  Okay.  You've got to explain it, then.

3         A.  Okay.  Anything that's out of town gets

4  per diem and travel normally.

5         Q.  Okay.  Anything out of town gets per diem

6  plus travel expense?

7         A.  Yes.

8         Q.  Okay.  And that includes jobs that are in

9  other states?

10         A.  Yes.

11         Q.  Okay.  Per diem you told me is decided by

12  the client, right?

13         A.  Yes, ma'am.

14         Q.  It covers lodging and meals?

15         A.  Yes, ma'am.

16         Q.  Okay.  What is travel?

17         A.  Travel is -- generally, you have to be

18  more than 65 to 75 miles from the location.  They

19  require that you provide either like a utility bill

20  or a lease that shows where you live.  Then we will

21  prepare a MapQuest that shows where they live and

22  where they will have to show up for the job.  Based

23  on that number of miles, they pay the IRS mileage fee

24  to that employee that shows up.

25         Q.  And they measure it from the person's home
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1         Q.  Well, what do you do in the event the

2  travel compensation is capped?

3         A.  Then we'll pay you up to that amount, and

4  you get it one way when you get there and one way

5  when you successfully complete the turnaround.

6         Q.  Okay.  But -- but ultimately the client

7  determines how much they're going to pay the workers,

8  reimburse the workers for travel?

9         A.  Yeah, they approve all of it.

10         Q.  Okay.  And they cap it?

11         A.  Most of them are not capped.  Some -- I

12  want you to know some are capped.

13         Q.  Okay.  Some are capped.  And in that

14  event, CertifiedSafety does not kick in money to make

15  sure that the employee is fully compensated in

16  accordance with the IRS rates, right?

17         A.  No, we don't.

18         Q.  Never have?

19         A.  No.

20         Q.  Okay.

21         A.  I say never --

22                MR. CLEARY:  Objection, calls for

23  a legal conclusion.

24         A.  Yeah, I don't know.

25         Q.  Okay.  And --
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1              REPORTER'S CERTIFICATION

      DEPOSITION OF CERTIFIED SAFETY, INC.,
2             BY AND THROUGH STEVE HINES

              TAKEN JANUARY 18, 2018
3

4        I, Rene White Moarefi, Certified Shorthand
5  Reporter and Notary Public in and for the State
6  of Texas, hereby certify to the following:
7        That the witness, CERTIFIED SAFETY, INC.,
8  BY AND THROUGH STEVE HINES, was duly sworn by the
9  officer and that the transcript of the oral

10  deposition is a true record of the testimony
11  given by the witness;
12        That the original deposition was delivered
13  to CAROLYN HUNT COTTRELL, ESQ.;
14        That a copy of this certificate was served
15  on all parties and/or the witness shown herein on
16  1/30/2018.
17        I further certify that pursuant to FRCP
18  No. 30(f)(i) that the signature of the deponent
19  was requested by the deponent or a party before
20  the completion of the deposition and that the
21  signature is to be returned within 30 days from
22  date of receipt of the transcript.  If returned,
23  the attached Changes and Signature Page contains
24  any changes and the reasons therefor.
25        I further certify that I am neither
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